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A. 	ARGUMEN'T lN REPLY 

THE STATE BORE THE BURDEN TO PROVE MICHAL 
KNOWINGLY RESTRAINED W.O. 

To convict him of unlawful imprisonment the State was required to 

prove Miehal "knowingly restrain[ed]" W.O. RCW 9A.40.040. Without 

knowledge that his conduet amounted to restraint, he lacked the mens rea 

required by law for his conviction. The State's reliance on State v. Joiuison, 

180 Wn.2d 295, 302, 325 P.3d 135 (2014), is misplaced. 

In addition to the reasons discn.ssed in the opening Brief of 

Appellant, the Johnson court's discussion rejecting this argument is dicta. A 

statement is dicta when it is not necessary to the court's holding in a ease. 

Ruse v. Dep't of Labor & Indus., 138 Wn.2d 1, 8-9, 977 P.2d 570 (1999). 

Because the onty question before the court in Jolmson was the sufficiency of 

the charging document, the court's discussion of the sufficiency of the 

evidence was unnecessary to that holding and is, therefore, dicta. "Dicta is 

not binding authority." Protect the Peninsula's Future v. City of Port 

Angeles, 175 Wn. App. 201, 215, 304 P.3d 914 (2013) (eiting Hildahl v. 

Bringolf, 101 Wn. App. 634, 650-51, 5 P.3d 38 (2000)). 

The State argues it is only the decision in State v. Warfield, 103 Wn. 

App. 152, 5 P.3d 1280 (2000), that requires the State to prove lcnowledge as 



to all parts of the definition of restrain. Brief of Respondent at 14. This 

argwnent is inaceurate. It is the legislature that has required the State to 

prove knowledge. Warfield rnerely interpreted the stathitory element 

according to the rales of grammar. 

In order to "knowingly restrain" as the legislahire has required, it is 

logical that a person must be aware of all aspects of the definitiomof 

restraint. In this case, that includes the age of the person. Michal is not 

arguing he must be aware of the law. Although a person need not be aware 

his or her eonduet is unlawful, he or she must, for a criminal conviction to 

stand, be aware of the facts or ciretunstances that make that condnct 

uniawful. State v. Wi1liains, 125 Wn. App. 335, 340, 103 P.3d 1289 (2005), 

af~ 158 Wn.2d 904 (2006); Warfield, 119 Wn. App. at 878-79; State v. 

Semakula, 88 Wn. App. 719, 726, 946 P.2d 795 (1997). In this case, the 

circumstance that makes Michal's conduct unlawfiil is W.O.'s age. RCW 

9A.40.010(6). Without lmowledge of her age, he is guilty of nothing more 

than permitting someone to ride in his car. 

Neither State v. Billuns, 62 Wn. App. 122, 813 P.2d 149 (1991), nor 

State v. Dillon, 163 Wn. App. 101, 106-07, 257 P.3d 678 (2011), eapressly 

considered the legal question of whether the State needed to prove 

knowledge of the person's age when the State relied on the acquiescence of a 

minor prong of the restraint definition. Billups was an attempt case, and the 



suffieiency argument only went so far as to show intent to kidnap and a 

substantial step. 62 Wn. App. at 126-27.  Dillon did not analyze the legal 

question because, in that case, it was "undisputed that the State proved the 

`without consent' of the restraint by virtue of L.M.'s age." 163 Wn. App. at 

107. The court did not discuss the knowledge element or what knowledge 

was required because Dillon disputed only whether the young man's 

movements were actualiy restricted. Id. at 106-09. 

Moreover, both cases are factually distinguishable. As the, State 

points out, there was evidence the adolescent in Dillon had actively 

misrepresented his age. 163 Wn. App. at 103. And, the court concluded 

Dillon had not restricted his freedom of movement. Therefore, there was no 

need to discuss whether proof of knowledge would be required without that 

evidence. 

In Billups, on the other hand, the girls were ages 10 and 11, in other 

words, young enough for their youth to be obvious. 62 Wn. App. at 124. 

Anyone who saw a child of that age could reasonably be assumed to know 

they were under 16, thus, the mere fact of having seen them was clear and 

convincing circumstantial evidenee of the requisite knowledge. With this 

circusnstantial evidence so obvious, there was, again, no need for the case to 

discuss that element. 



By eontrast, this case deals with an adolescent, mere months away 

from the age at which she could freely consent to riding in anyone's car that 

she chose. There was no basis to infer that anyone who saw her would 

automatically know she was under 16. And the State is con•ect that there is 

no evidence whether or not W.O. attempted to mislead Michal about her age. 

Therefore, in this case, unlike Dillon or Billuvs, the question of precisely 

what knowledge the State must prove is squarely presented. 

2. 	THE STATE FAILED TO PROVE MICHAL 
RBSTRICTED W.O.'S MOVEMENTS. 

The State also argues there was no evidence W.O. was willingly or 

voluntarily in Michal's car. Brief of Respondent at 26. First, the State did not 

seek to prove there was actual coercion or force used to restrain her. RP 128. 

It relied on the acquiescence prong of the definition, arguing that any control, 

however shght amounted to the necessary restraint because the parents did 

not consent. RP 128. It did not argue there was any conduct that could have 

overcome a lack of consent on W.O.'s part. 

Moreover, there is evidence from which a reasonable jtu-y could infer 

she was wiliingly in the car. First, as the State points out, W.O.'s mother 

testified she believed W.O. voluntarily spent long periods of time away from 

her farnily and with Michal. RP 80-81, 84-85. When asked why she was in 

the car, Michal to(d police he was taking her to call her mother. RP 108. 



Whether his statement is believable or not, it is inferable that he was doing 

her a favor, i.e., driving her to a phone at her request. 

The State also argues there is no evidence Michal would have let her 

get out of the car if she had asked to do so. Brief of Respondent at 29. Doing 

a favor for someone, as he claimed to be doing, indicates a willingness to act 

at that person's behest. If Michal were willing to drive her somewliere at her 

request, it is reasonable to infer he would also be willing to stop driving her 

somewhere at her request. Merely transporting someone in a car was 

insufficient to prove restraint in Dillon, and it is insufficient here. 163 Wn. 

App. at 108-09. Michal's convietion shouid be reversed. 

B. 	CONCLUSION 

For the foregoing reasons and for the reasons stated in the opening 

Brief of Appellant, Michal requests this Court reverse his conviction. 
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